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Political Science 

THE business of a constitution is to formulate in general 
principles the mutual understandings of a people with 
respect to their government. It defines powers, it sets 
up agencies of government to execute and carry out the princi- 
ples it formulates. In defining powers, a constitution partakes 
of the nature both of a grant of power and of a limitation of 
power. As has been said at the other sessions of this meeting, 
the problems of government are very different to-day from 
what they were twenty years ago when we last revised the con- 
stitution of the state of New York, and from what they were 
one hundred years ago or more, when we adopted many of the 
general statements of governmental powers which have found a 
place in each successive constitution of the state from the earli- 
est times. The constitution when it defines powers necessarily 
sets limits, by virtue of such definition, upon the powers of 
government. There is therefore greater need than ever before 
in our history to examine the constitution, because the social- 
welfare tasks of government are more pressing and complex 
from the point of view of the limitations that are set up, either 
consciously or unconsciously, and that operate to impede the 
carrying out of a special policy with respect to any of the prob- 
lems that are enumerated here on our program this morning 
and with respect to many others which might equally well be 
suggested. 

We may perhaps render a service to the delegates to the con- 
stitutional convention, who are willing to pay any attention what- 
soever to the proceedings of this meeting, if at this session we 

' Introductory address as presiding officer at the meeting of the Academy of Political 
Science, November 20, 1914. 
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follow the plan in the minds of the program committee and 
consider how far the subjects that are before us this morning 
present well-defined social policies that demand governmental 
action, that the people desire to have carried out, that have been 
widely considered and publicly debated, and upon which there 
is a well-known, definite public opinion, and yet upon which 
action is impeded, prohibited, or restricted by the statement of 
principles and the definition of powers which we find in the 
state constitution as it exists to-day. 

The intelligent and scientific consideration of the problems of 
constitutional revision in New York or elsewhere demands a 
scrutiny of the constitution as a whole from the point of view of 
the limitations it places directly or indirectly upon the power of 
government, as an instrument or agency of society, to deal with 
social welfare. People are increasingly looking to government 
in all its forms — national, state and local — as a force working all 
the time and capable of exercising, as no other agency can, the 
collective power and intelligence of the community. The aid 
of this powerful force is sought in the accomplishment of their 
aim to establish and enforce standards and rules of conduct, 
such as those required in the control of industry, labor legisla- 
tion, public health and sanitation, fire protection, and like activ- 
ities ; or to execute enterprises of such magnitude that no agency 
with less power and resources than government itself can under- 
take them, such as town-planning, social insurance, and so-called 
public utilities of various kinds. 

There is no more significant change in the popular concept of 
government within the past century than that found in the de- 
sire of the people to use it as a powerful instrument to attain 
the positive ends of social welfare rather than as a negative and 
repressive agency to secure protection of life and property. As 
a recent writer on the British system of constitutional control of 
the functions of government very truly says : 

In the modern state it is everywhere being recognized that there 
are possibilities of beneficial collective action which only the state, as 
representing the community, can effectively carry out. But at no time 
has it been more necessary to have clear ideas as to what the state 
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should undertake, and what it should leave to private enterprise, 
commercial, social, or philanthropic. To foresee and determine such 
requires deep economic understanding and judgment. It is neces- 
sary to avoid rashness on the one hand and inert indifference on the 
other. 1 

The business before us at this particular session on " Limita- 
tions of Governmental Powers " is to discuss a few of the more 
important social problems, such as workmen's compensation, 
labor legislation, woman suffrage, conservation of forests and 
water power, upon which public attention is already focused, 
and concerning which certain definite standards have back of 
them a considerable weight of public opinion, but action upon 
which is blocked by the constitution. Where the legislature or 
any other department of government is either prohibited by the 
constitution from dealing with the subject at all, or limited in 
the scope of its power to deal with it, the constitutional conven- 
tion should squarely face this fact and either decide the ques- 
tions of policy involved, or give adequate powers to some de- 
partment of government to ascertain and express the will of the 
people. 

If the revisers of the constitution wish to decide that the 
principle of workmen's compensation should be made effective 
in law, or that labor legislation should be extended in scope to 
include the regulation of wages or the fixing of hours for adult 
males, or that the franchise should be given to women, or that 
any particular policy of forest or water-power conservation 
should be adopted, they may of course frame and submit to the 
vote of the people suitable articles embodying their decisions. 
A better way and one more consistent with the view that a con- 
stitution ought to be a brief statement of general principles 
would be so to revise or frame the restrictions placed on gov- 
ernmental powers that the people at all times may have in their 
legislature or elsewhere an agency of government competent to 
entertain and decide such questions, and perhaps better able to 
discuss and examine them on their merits than the constitutional 

1 The Treasury and Financial Control. Political Quarterly (Oxford University 
Press), Sept. 1 9 14. 
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convention itself. The people would then enjoy the further ad- 
vantage of being able to change these decisions of policy to suit 
changing conditions more easily than through constitutional 
amendment. 

Greater freedom of action both in ascertaining and giving the 
force of law to the will of the people in dealing with new but 
well-defined social problems is the fundamental reason for the 
demand for any revision of the constitution at all. This is why 
the people of Ohio recently changed so radically their funda- 
mental law, and why the people of Illinois, Indiana, Pennsyl- 
vania and other states are thinking seriously of undertaking 
thorough-going revisions of their state constitutions. The dele- 
gates to the New York constitutional convention will mistake the 
signs of the times and the real mandate they have from the 
people of this state if they confine their attention too much to 
the machinery of government and fail to consider seriously the 
way in which the constitution as a whole, or the bill of rights, 
if they decide to retain any bill of rights at all in the state con- 
stitution in view of the protection already guaranteed by the bill 
of rights of the federal constitution, or the way in which the 
implied powers and restrictions of the constitution may operate 
to deprive the people of any method other than amendment of 
the constitution, however easy that may be made, for the de- 
termination of governmental policies on such questions as we 
are asked to discuss here on the program of this session. 

It will be difficult to revise the constitution so as to remove 
all such limitations or even to know how far the new constitu- 
tion goes in that direction, and there will be need for courage- 
ous and radical action if it is to be effective, as may be well 
illustrated by the history of the workmen's compensation dis- 
cussion in this state. We supposed that under a certain inter- 
pretation which had the sanction of able jurists and students of 
constitutional law, the constitution as it existed before it was 
amended in this particular, permitted the enactment of a work- 
men's compensation act, perhaps limited to extra-hazardous oc- 
cupations. The court of appeals, when such a law, applying 
only to extra-hazardous occupations, was enacted in accordance 
with the recommendations of a state commission that had fully 
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considered the constitutional questions involved, held that no 
such power existed in the constitution. Admitting the demand 
for and desirability of the principle of workmen's compensation, 
the court held that it could not be applied under the constitu- 
tion as it then existed without coming in conflict with the guar- 
antee of due process of law — that is, without running foul of a 
constitutional limitation adopted without any possible reference 
to such a situation as that arising under the compensation act. 
The widespread feeling of antagonism and impatience shown by 
the people in connection with the workmen's compensation dis- 
cussion after the Ives case and the subsequent amendment of 
the constitution of New York in that particular ought to be care- 
fully studied by the constitutional convention. It may well 
serve to indicate the need for the most painstaking scrutiny of 
every provision of the constitution from the point of view of its 
possible limitation of powers as well as its primary purpose of a 
grant of power or guarantee of a right. 

The speakers who will discuss the interesting topics which we 
are now to consider from the point of view just presented will 
doubtless give us a clear statement of the policies that have 
secured a large measure of public approval and are now knock- 
ing at the door of the constitution, not asking necessarily for 
admittance within the sacred and secure declarations of the 
fundamental law itself, but asking not to be denied a hearing 
before some tribunal of the people, and asking that the people 
may be permitted to give expression to their will on such sub- 
jects as workmen's compensation, labor legislation, woman suff- 
rage, and conservation of forests and water power, without hav- 
ing to amend or do violence to their state constitution in each 
specific case. 
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